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In the Court of Àppeals of the District of Columbia. 


No. 1895 

Hrnry B. F. Macfarrand, Henry L. Wkst and Jay J. Morrow, 
Coimnissioners of the District of Columbia, Appellants, 

vs. 

Jamrs Elverson. 


a Snpreme Court of tlie District of Columbia. 


District Court, No. 749. 


In rc: Condemnatton of Land for a Right of Way for a 
Trunk Sewer Throitgh Parcels 39/2, 52/2, and the 
Tra(’T Known as Clifton in tiie District 

OF COLUMBIA. 


Fntted States of America, l 

District of Columbia. (' s,s ' 


Be it rememberecl, Tliat in tlie Supreme Court of tbe District 
of (•olumbia, at tlie Citv of Wasliington, in said District, at the 
times liereinafter mentioned, tlie following papers were filed 
and proceedings had in the above-entitled cause, to wit:— 

1 Petition. 


Filed October 7, 1907. 

In tlie Supreme Court of tlie District of Columbia. 
Holding a District Court. 


District Court, No. 749. 
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HENRY B. F. MACFARLAND, ET AL., VS. JAMES ELVERSON. 


In re: Condemnation of Land for a Rtght of Way for a 
Trunk Sewer Through Pargels 39/2, 52/2, and the 
Tract Known as Clifton tn the Dtstrict 

OF CoLFMBTA. 

Tlie petition of ITenry B. F. Macfarland, Ffenrv Fj. West and 
Jay J. ÌIoitow respeetfully sliows:— 

1. Tbat tliey are tlie Commissioners of tlie District of Colum- 
bia, and file tliis petition for tìie jmrpose of acquirinia: tlie 
ris>fits of way hereinafter deseribed for the ]mrpose of eon- 
strueting thereon a trnnk sewer, under the anthority of (Jiap- 
ter 15 of the (k>de of 1/aw for tlie Distriet of ( i olumhia. 

2. That by the provision of the aforesaid (Jiapter 15 of the 
said C*ode, the Commissioners of tlie said Distriet whenever 
land is needed in tlie said Distriet for a right of wav for sewers, 
are anthorized to make ap])lieation to the Su])reme Court of 
the District of Columbia for the ascertainment of the value of 
the said right of wav and the eondemnation of the same. if 
the said riglit- of wav eannot l)e aetjuired by imrchase from the 

owners thereof at a price satisfaetorv to the olfieers of 
2 the (xovernment authorized to negotiate for the same. 

3. That in the judgim’nt of your petitioners it is ne?- 
essary for the Distriet of Columbia to ]>rocure tlie hereinafter 
deseribed righ.ts of way through the pieees and parcels of land 
hereinafter mentioned as shown on the mai) or plat filed here- 
with and marked Exhibit D. C., No. 1, for the purpose of the 
eonstruetion thereon of a trunk sewer as aforesaid. 

4. That your ])etitiòners - have endeavored to aequire the 
said rights of way by purchase from the owners thereof, but 
havebeen unable to obtain the same at a satisfaetory nriee. 

5. That the riglits of way needed for the eonstruetion of the 
aforesaid sewer, witli the names and residenees of the owners 
thereof so far as the same ean be aseertained, are particularlv 
des^ribod as follows :— 

First. A risrlit of way twelve (12) feet wide aeross a tract of 
ìand in the Distriet of Columbia eontainiii'*- 6.80 aeres, lving 
in ])art along the easterlv side of sauare 1299, and re n orded as 
nareel 39 2 for the ]mrposes of assessment and taxation in the 
Office of tlie Surveyor of the n; -tri'»t of Columbia: the eenter 
line of said riglit of way lvm'>- as follows:— 

Beginning at a ])oint. on the line forming the ea’sterly boun- 
dary of the land of tlie National Safe Deposit Savings and 
Trust Company. and part of the westerlv boundary of the land 
of Morris Adler 85 feet from a pe<>* at the soutlmasterly corner 
of the said land of the said National Safe Deposit 
Savings and Trust Companv, thenee N. 72 degrees 13 






HENRY B. F. MÀCFARLAND, ET AL., VS. JAMES ELVERSON.- 3 


3 minutes East 347 feet, thence by two lines,— 

The first south 62 degrees, 27 minutes East 160 feet 
more or less to the land of James Elverson. 

Tlie second north 31 degrees, 5 minutes West 125 feet more 
or less to the land of James Elverson. 

Owner, Morris Adler. Eesidence 3148 M Street N. W. 

Second. A right of wav 12 feet wide across a tract of land 
known as (lifton and containing 37.50 acres, and recorded for 
the purposes of assessment and taxation as parcei 39/5 in the 
Office of the Surveyor of the District of Oolumhia, the center 
line of said riglit of way lying as follows:— 

Beginning at a point on the line forming the boundary be- 
tween the lands of the said Jaines Elverson and tlie said. 
Morris Adler 70 feet from the most easterlv corner of the land 
of the said Morris Adler, thence South 62 degrees, 27 minutes 
East 75 feet more or less to a point 148 feet Nortli of the nortli 
building line of T Street prolonged, tlience parallel to the 
establislied north building line of T Street 610 feet, tlience 
South 63 degrees, 42 minutes East 490 feet more or less to the 
land of Robert Barnard’s lieirs. 

Owner—James Elverson, Residence— 

Tliird . A riglit of way 12 feet wide across the aforesaid 
tract known as (Jifton, the center line of said riglit of way 
lying as foilows:— * 

Beginning at a point on tlie line forming a boundarv between 
the lands of tlie said Jaines Elverson and Morris Adìer 
354 feet from the most easterlv corner of tlie said iand 

4 of the said Morris Adier, tlience North 31 degrees, 5 

minutes West 280 feet more or less to the land of Henrv 

< • 

E. Weaver. 

Owner—James Elverson, Residence— 


Fourtli. A right of'way 12 feet wide across a tract of land 
in the District of ('oiumbia lying south of the said tract called 
Olifton and north of the iand of the Bòvce heirs, assessed in 


the name of Robert Barnard ’s lieirs and containing 5 acres, 
recorded as parcel 52/2 for purposes of, assessment and 


taxation in the Office of tlie Survevor of the District of Colum- 


bia, the center line of said right of wav lying as follows:— 
Beginning at tlie interseetion of the iast line of the riglit of 
wav across the land of James Elverson as described in the 
sec.ond paragraph of tliis description, and boundary line be- 
tween the lands of the said James Elverson and the said Robert 


Barnard’s heirs, tlience prolonging the said last line described 
in the said foreo-oing second paragraph South 63 degrees, 42' 
mirutes East 320 feet more or less to a point 550 feet from the 
starting point of the said last line in the said foregoing second 
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paragrapli, tlience Nortli 86 degrees, 17 minutes East 340 feet, 

thence North 60 degrees, 22 minutes East 400 feet more or less 

to the easterlv boundarv of tlie said tract. 

•- *■ 

Owners—Jolm, Rohert B., Frank, Mary, Amelia and Sopliia 
Higgins, Rockville Maryland; Margaret Weich Rockville Md.; 
Fannie, Richard, Wiliiam, Josepli B., Robert E., Frank, Jolm, 
Caroiine and Kate Barnard of Sloane lowa; Ginnie, 
John Roi>ert and William Stone Brightwood l). C.; 

5 Theodosia llamilton Luthervilie Md.; Jolin J. Barnard 
The Portner Washn. 1). C.; Edward and George F. Bar- 

nard Scranton Pa.; Lawrence C. Barnard Crawford Colorado; 
Montrose Barnard Wilkesbarre Pa.; Frederick Barnard Ham- 
iiton Ohio; Eleanor Partridge Fort Collins Colorado; Robert 
B. Cissei Elizabetli N. J.; Rebecca C 1 . ( 1 oursen Scranton Pa. 

The premises considered, your petitioners prav: 

First. Tliat the persons mentioned in the preceding para- 
grapii and ail other persons interested in the land liereinbefore 
described may l>e cited to appear in this Court at a time to he 
fixed by the Court to answer tliis petition and the prayers 
thereof. 

Second. Tliat the Court api>oint tliree capable and disinter- 
ested Commissioners to appraise the value of the land to be 
taken for tiie purjiose aforesaid uuder sucìi regulations as to 
notice and hearing as niav seem meet, in aeeordanee with tlie 
provisions of the said (Ìiapter 15 of the Code of Law for the 
Distriet of Cohimbia. 

Third. Tiiat tiie said hereinbfore described rights of wav be 

•o • 

condemned for the purpose of the construction and main- 
tenance thereon, of a triuik sewer as aforesaid. 

Fourth. Tliat such otlier [)roceedings may l>e taken and sucli 
orders passed in the premises as tlie nature of tlie ease may. 
re(juire. 

EDWARl) H. TIIOMAS, 

J. F. SMITH, 

Attonu'ifs for I). C. 

ÌIENRY B. F. MACFARLANI), 
HENRY L. WEST, 

JAY J. MORROW, 

CommissìonerSyD. C. 

6 Dtstrict of Columbia, ss :— 

Personally appears Henry B. F. Macfarland, who 
upon oatii says, that he is President of the Board of Commis- 
sioners of the District of Columbia, whose foregoing petition 
he has read and tliat tlie facts therein stated are true to tlie 
best of liis official knowledge and belief. 
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Subscribed and sworn to before me tliis tliirtietli day of 
Septeml)er, A. I)., 1907. 

WILLIAM TINDALL, 

[seal] Notary Public, D. C. 


Order for Citation and Publication. 

Filed October 7, 1907. 

In tlie Supreme Court of the Distriet of Columbia. 
Holding* a District Court. 

District Court, No. 749. 

Iu re: Condemnation of Land in Parcels 39/2, 52/2 and 
“Oltfton” for a Rtght of Way for a Trfnk Sewer. 


l T pon consideration of tlie petition of tlie Oommissioners of 
tlie l)istrict of Ooliunbia, filed in tlie above-entitled cause, and 
on motion of counsel for tlie said Oommissioners, it is bv tlie 
Court tlìis 7tb day of October, A. D., 1907, Ordered: 
7 Tbat tlie Clerk of tbe Oourt issue a citation to Jolm 
Iliggins, Robert B. Iliggins, Frank Higgins, Mary Hig- 
gins, Amelia Iliggins and Margaret Welcli, Rockville, Marv- 
land; Fannie Barnard, Ricbard Barnard, William Barnard, 
Josepli B. Barnard, Robert E. Barnard, Frank Barnard, Jolin 
Barnard, (kiroline Barnard and Kate Barnard of Sloane, 
lowa; (rinnie Stone, Jolm Stone, Robert Stone and Wiìliam 
Stone, Brigbtwood, D. C.; Tbeodosia Hamilton, Lutberville, 
Md.; Jobn J. Barnard, Tbe Portner, Wasliington, D. 0.; Ed- 
ward Barnard, George F. Barnard, Scranton, Pa.; Lawrence 
C. Barnard, Crawford, Col.; Montrose Barnard, Wilkesbarre, 
Pa.; Frederick Barnard, Hamilton, Obio; Eleanor Partridge, 
Fort Collins, Oolorado; Robert B. Cissel, Elizabeth, N. J.; Re- 
becca C. Coursen, Scranton, Pa,; Maurice Adler and James 
Elverson, Wasbington, D. C. to appear in tliis Court on tbe 
28th dav of October, A. D., 1907, at 10 o’clock, A. M., to answer 
tbe said petition and to sbow cause wby tbe pravers tbereof 
should not be granted, and wby tbe rigbts of way tbrough 
Parcels 39/2, 52/2 and Oìifton, more particularly described in 
tlie petition filed berein, sliould not be condemned for tbe pur- 
pose of providing a rigbt of wayfor a trunk sewer tbrougb tbe 
aforesaid jiarcels of land. Tt is furtlier ordered, Tbat a codv 
of said citation be served bv tbe United States Marsbaì for tbe 
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District of Columbia upon sucli owners of'tlie land souglit to 
be eondemned lierein, and sucli persons interested tlierein, as 
mav be found by the said Marslial, or liis de])uties, witliin tlie 
District of Dolumbia; and it is further ordered: That all per- 
sons having'any interest in these ])roceeding*s be, and they are 
herebv, warned and re(]uired to appear in this Dourt on 
8 or hefore tlie said 28th day of October, A. IX, 1907, to 
answer the said petition and to continue in attendance 
until the Court shall liave made its fìnal order, ratifving and 
confirming tlie award and report of the ("ommissioners to be 
appointed by the Oourt to a])praise the value of the res])ective 
interests of a11 persons eoncerned in the land and ])remises 
mentioned anddescribed in the aforesaid petition. It is fur- 
tlìer ordered: Tìiat a copy of this order be pubìished once in the 
Washington Law Re])orter, and on six secular days in the 
Washington Evening Star, The Washington Post, and the 
Washington Herald, news])a]>ers ])iiblished in the said l)istri(*t, 
before the said 28th day of Octoher, A. IX, 1907. 

Bv the Lourt, 

JOB BARNARI), 

Justicr. 


9 


Supfeme Court of the District of ( V)lnmbia. 


Hoìding a S])ecial Term as a Distri(*t (\)urt of the ITiited 
States for the District of Columbia. 


Xo. 749. 

Ix ttte Mattkr of the Coxdem xattox of Land ix Parcels 
89 2, 52 2 AXD “Cltftox” for a Right of Way for a 

Trfxk Sewer. 

The President of tlie (Tnited States: 

To John Reiggins, Robert B. ! T iggins, Frank Higgins, Mary 
Iliggins, Amelia Iliggins and Margaret Welch, Rockville, 
Maryìand; Fannie Barnard, Richard Barnard, William Bar- 
nard, Joseph B. Barnard, Robert E. Barnard, Frank Barnard, 
John Barnard, ( 1 aroline Barnard, and Kate Barnard of 
Sloane, Iowa; Ginnie Stone, Jolin Stone, Robert Stone and 
Wilìiam Stone, Brightwood, D. C.; Theodisia Hamilton, 
Lutherviììe, M. D.; John J. Barnard the Portner, Washing- 
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ton 1). C.; Edward Barnard George F. Barnard Scranton Pa. 
Lawrance C. Barnard, Orawford, Col.; Montrose Barnard, 
Wilkesbarre, Pa.; Fraderick Barnard, Hamilton, Oliio; 
Eleanor Partridge, Fort Collins, Colorado; Robert B. Cissel, 
Eli’zabeth, N. J.. Rel)ecca C. C/Oiirsen, Scranton, Pa. Maurice 
Adler and James Elverson Washington I). C. greeting: 

You are lierebv cited and admonished to appear in this Court 
on tlie 28” day of October, A. I). 1907, at 10 o’clock A. M., and 
answer tlie petition fìled in the above entitled cause on tlie 7 ,J 
day of October, 1907, and sliow cause whv the prayers of said 
petition vshould not be granted, and the land described therein, 
and shown on the plat annexed thereto, sliould not be con- 
demned for the purposes set fortli in said petition, filed as 
aforesaid. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice 
of said C 1 ourt, this 7” day of Oct., A. 1). 1907. 

J. R.YOUNG, Clerk, 


Bv F. E. (TTNNINGHAM, Assistant Clerk. 


No. 749 Dist Doc. In re: Coiideinnatioii for trunk sewer. 
Citation. Served copy of within citation on within named Ginnie 
Stone (m5w Ginnie Lacey) and John J Barnard personally Oct. 
15, 1907, Maurice Adler personally Oct. 16, 1907. All other 
within named persons not to be found. Oct. 26, 1907. Aulick 
Palmer, Marshal. 


Filed October 29; 1907. 

In the Supreme Court of the District of Columbia. 
Ilolding a District Court. 

District Court No. 749. 


In re: (\)xdemnation of Land tn Parcels 39/2, 52/2 and 
“ Clifton ; ’ for Right of Way fob Trunk Sewer. 


It ap])earing to tlie Court that tlie owners and other parties 
interested in tlie land and premises mentioned and described 
in the ])etition fiìed in the above-entitled cause have been duly 
cited to appear herein and tliat the order ])assed herein on tlie 
7th day of Oetober, A. D. 1907, has been duly publislied as 
therein provided, it is, liv the Court, this 29tli day of October, 
A. I). 1907, ordered that John A. Hamilton, Wm. F. Gude and 
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Oarl J. F. Graff be, and tiiey are liereby appointed, C 1 ommis- 
sioners to appraise tlie value of tlie respective interests of all 
persons concerned in tlie land and premises in said petition 
mentioned after six davs notice of tlie tiine and place 
11 fixed for liearing, to tlie parties interested, or tlieir 
attorneys of re(*ord, and to ])i*ovide furtlier in accord- 
ance with tiie provisions of (diapter XV of the C'ode of l.aw 
for the District of Oolumbia, uncler whicli tliis proceeding lias 
been instituted. 

Bv the Fourt, 

JOB BARNARI), 

Justice. 


Oath of Coìii missioners and Order Xotiny Satne. 

Filed October *>1, 1907. 

In tiie Supitenie Oourt of the District of (l)lumbia, 
Ilolding a District Oourt. 

District Oourt No. 719. 

In re: Oondemnation oe Band ix Paroels .‘>9 ' 2 , 52 2 and 

(h.IFTON FOR A TrUNK Sf.WER. 


Now come Joiin A. Mamilton, William F. Gude, and Oarl J. 
F. Gralf, lieretofore apjiointed ('ommissioners to a])praise tiie 
vaiue of the res])ective interests of aII ])ersons concerned in 
the land and ])remises mentioned and described in tliis pro- 
ceeding as necessary for a Trunk Sewer, who iieing first duly 
sworn ii])on tlieir several oatlis say: That tliey will faithfully 
and impartialiy and to the hest of their judgment a]>praise tlie 
vaiue of tlie res])ective interests of all ])ersons concerned in 
said land and premises in accordance witli the provi- 
12 sions of the (k)de of Law for the District of ( 1 olumbia 
under wliicli tliis proceeding is instituted; and it is this 
31 st day of October, A. I). 1907- ordered, that a note of the 
foregoing be made upon tlie mi'mtes of tìie (knirt. 

BvtheCVnirt:— 

JOB BARNARD, 

Justice. 
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Notice to Property Owners. 


Filed Noveinber 16, 1907. 

In tlie Supreme Court of the District of Columbia, 
Holding a District Court. 


District Court, No. 749. 

In re: Còndemnation of Land in Paroels 39/2, 52/2 and 
Cltfton for Right of Way for.a Tritnk Sewer. 

Please take notice tliat the Commissioners lieretofore ap- 
pointed lierein to appraise the 'value of tlie several interests 
of tbe parties interested in the land and premises to be con- 
demned for a right of way for a trunk sewer for which these - 
proceedings were instituted will meet to view the land and 
rights of way on the premises at or about 10.30 o’clock, A. M. 
on Wednesday, the tliirteenth day of November, A. I)., 1907, 
and thereafter on Thursdav the fourteenth dav of Novemìier, 
A. D., 1907, the said Commissioners will meet at tlie U. 
13 S, Court Ilouse in a room to be designated by the United 
States Marshal at 1.30 o’clock, P. M., and liear sucli 
evidenee as mav ì>e oftered bv the jiarties interested. 

J.F.SMITH, 

Attorney for.the Gommission- 
ers of the District of Colnm- 
hia. 

To J. Iloldsworth Gordon, Attornev for Robert Barnard’s 
heirs,John Marshall Place, Washington, D. C.; Morris Adler, 
3148 M Street, N. W., Washington, I). C.; and James Elver- 
son, Office—Philadelphia Inquirer, Philadelphia, Pa. 

This is to certify that I, Harrv H. Humrichouse, have mailed 
copies of the above notice properlv stamped, and addressed 
as above to the above named parties tliis Ist dav of November, 
A. D., 1907. 


HARRY Ii. HUMRICHOUSE. 
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Protest of Oirner to Abore Condemmtion. 

Filed November 16, 1907. 

In the Sivpreme ( 1 ourt of the Distriet of ( 1 oliuubia, 
Holding a District Fourt. 

Distriet ( 1 ourt Xo. 749. 

In re: Condemnatfon of Land in Parcels 39. 2, 52/2 and 
Oiafton FOR Right of Way for à Trunk Sewer. 

To Messrs. Jolin A. Hauiilton, William F. Gude and 

14 ('arl J. F. Graff, Ooinmissioners appointed bv order 
of Oetober 29tli, 1907 to appraise tlie value of tlie 

several interests and to assess damages and benefits in tlie 
above eonneetion: 

Xow come Frederiek E. (fiiapin and Frederiek D. McKen- 

ney, attorneys for and representing James Elverson, the owner 

of the pareel of Jand designated in the above entitled proceed- 

ings as “'CIifton,” and appearing specially for the purpose of 

protesting the jurisdiction of the above-named ('ommissioners 

to proeeed further under the order of said (’ourt, above s]>eei- 

fied, in so far as said parcel denominated “('lifton” may be 

eoneerned, and apjiearing for no other purpose, and respect- 

fullvsav: 

* *■ 

First. Xo sueli notiee of intention to a])point said Commis- 
sioners to eondenm said lands as is required by the statute in 
sueh <*ase made and ])rovided, was given to said James Elver- 
son. 

Fecond, Said (kmmiissioners are without Iawful authority 
to proeeed to a])praise tlie vahie of the right of way for the 
projeeted trunk sewer through said pareefor to assèss either 
damages or benefits on aecount tliereof beeause, (a) of the 
failure to give sueh notiee as above speeified, (b) of the absenee 
/ ni . tatutoi \ authoi jiroviding for the a])ppintinent of 
said (/ommissioners. 

Third. The Su])reme Court of the Distriet of Columbia was 
witliout jurisdietion and authority to appoint said ('ommission- 
er.s beeause (a) of insuffieienev of notiee in so far as the lands 
belonging to said James Elverson is eoneerned, (b) of 

15 tlie absenee of any stat.Le whatsoever autliorizing the 
a])])ointment of eommissioners for the puqmse of eon- 

demning sueli lands for tlie riglit of wav of the sewer in (]ues- 
tion. 

FREDERICK E. CIIAPIX, 
FREDERIC I). MrKEXNEY, 

Attorneys for James Elrer - 
son, uppeuring speeiulìg. 
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Motioìi of James Elverson, Sr. } to Rescind Orders, Sc. 

Filecì November 21, 1907. 

Iiì tlie Supreme ( 1 ourt of the District of Columbia 
Holding a District ( 1 onrt. 

District Court No. 749. 


In re: (\)ndemnation of Land for a Rtght of Way for a 
Tèunk Sewer Through Parcels 39/2, 52/2, and the 
Tract Known as (-lifton tn the District of 

( 1 OTATMBIA. 


To tlie ITonorable tlie Associate Justice of tlie Supreme (lourt 
of tlie District of ( 1 olumbia: 

Now comes James Elverson, Sr., the owner of tlie parcel of 
land denominated above as <4 (1ifton”, by his attornevs, Fred- 
erick E. Cliapin and Frederic D. McKennev, appearing spe- 
cially for tlie pur])oses of tliis motion and for no otlier purpose 
wliatsoever, and moves tliis Honorable Court to rescind its 
order entered lierein on tlie 29tli day of October, 1907, appoint- 
ing Jolin A. Ilamilton, William F. Gude and Carl J. F. 

Graff, commissioners to appraise the value of the 
1() respective interests of all persons concerned in the land 
and premises specified in the ]>etition filed liereiu on the 
7th day of October, 1907; and also to rescind the order of this 
(\)iirt passed lierein on the 31 st day of October, 1907, noting 
of record the fact that said Jolm A. Hamiìton, William F. Gude 
and (kirl J. F. Graff had taken their respective oatlis to faith- 
fully and impartiallv appraise the valne of said parcels; and 
to dismiss tlie said ])etition of the Commissioners of the Dis- 
tri(‘t of Columbia filed herein on the 7th day of October, 1907, 
as aforesaid. 

And as ground for said motion, it is res]>ectfully sliown: . 


1. That this Honorable Court is witliout jurisdiction to en- 
tertain said ])etition for the reason tliat the filing of the same 
and the condemnation of the right of way for the trunk sewer 
therein specified has not been authorized by any Act of the 
Congress of the ITnited States; 

2. That the Commissioners of the District of Columbia are 
without lawful authority to institute or maintain any sucli 
proceeding as is s])ecified in said petition; 

3. That no sufficient or legal notice of the pendency of said 
proceeding has at anv tirne been given to tlie said James Elver- 
son, Sr.; 

4. That the attempt to condemn the right of wav in question 
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througli tlie property of said James Elverson, Sr. denominated 
herein as ‘ < ( 1 ]ifton M as aforesaid, is not anthorized bv taw and 
the maintaining in tliis Court of said petition to eon- 
17 demn would ainount to depriving said James Elverson, 
vSr. of liis ])roperty without due proeess of law eontrary 
to Artiele V of the Aniendments to the ('onstitution of tlie 
Enited States. 

Wherefore said James Elverson, Sr., owner of tlie tand and 
property in question denominated as “(lifton” as aforesaid, 
appearing herein as ahove stated speeially for the purposes of 
this motion and not otherwise, respeetfullv prays this Honor- 
ahte (hurt to issue a. rule herein addressed to the Honorable, 
the Commissioners of the Distriet of ( 1 olumbia as named in the 
petition fiìed lierein, returnable at the eonvenienee and pleas- 
ure of the ( 1 ourt re(]uiring said (hmmissioners to show eause 
wiiy the orders herein above s]>eeifìed should not, l>e reseinded 
and said petition he dismissed. 

FREDERK'K E. (JIAPIX, 
FREDERK 1 I). XKKENNEY, 

Atfonu'ijs appeurinc) xpecial- 
hj fof * JaìiK's Elverson S V. 


DfSTRK’T OF ( ^OLUMBTA, .S‘,S*; ! 

I, Frederiek E. (Jmpin, being first dulv sworn on oatli de- 
pose and say that I am a resident of the (fity of Washington, s 
Distriet of (hlumbia, and a Alember of the Bar of the Supreme 
( 1 oui*t of said Distriet; that on or about the 13tb dav of Novem- 
ber, 1907, I was approaehed by James Elverson, Jr., the son of 
James Elverson, Sr., the owner of the pareel of land described 
as “Clifton” in the ]>etition of the Commissioners of the Dis- 
triet of Columbia fìled in this Honorable Court under 
18 the above eaption on or about the 7th day of October 
1907, and was informed by said James Elverson, Jr. 
that his fatlier, James Elverson, Sr., had left the Fnited States^ 
in or about April, 1907, for Euro]>e, where he was stilì sojourn- 
ing and that he had not sinee the date of his said departure 
been within the Fnited States or within the waters thereof; 
that at no time sinoe the date of his departure had the said 
Janies Elverson, Sr., or any agent of his residing in the Dis- 
triet of Columbia, or in tlie Cnited States, been notifìed of the 
])endeney of the above indieated ]>roeeeding involving tlie eon- 
demnation of a right of way for a trunk sewer through the said 
]>areel or lot of land in said Distriet of Columbia known as 
“Clifton”; that tlie fìrst notiee of the pendencv of said pro- 
eeeding whieh the said James Elverson, Jr. had was obtained 
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tlirougli the opening by him on or al)out the 9th or lOth day of 
November 1907, on his own return to this country from a trip 
abroad, of a notiee addressed to his father and which was 
awaiting his return in liis office in the Oity of Philadelpliia, 
State of Pennsylvania, a copy of wliicli said notice is annexed 
hereto and made a part hereof $ tliat immediately upon becom- 
ing informed of the contents of said notice said James Elver- 
son, Jr., acting on behalf of said James Elverson, Sr., and in 
his interest proceeded to the City of Washington and consulted 
with tliis affiant concerning tlie protection of his fatlier’s inter- 
ests in the proposed proceeding and instructed this affiant to 
take sucli steps in the premises as the best interests of tlie said 
James Elverson, Sr. seemed to require.. 

Tliis affiant makes tliis affidavit because of the absence 
of botli Jaines Elverson, Sr. and James Elverson, Jr. 
19 from the jurisdiction of this Òourt. 

PREDERIOK E. CHAPIN. 

Subscribed and sworn to before me this 21 st day of Novem- 
ber A. 1). 1907. 

N. H. ROBBINS, 

[seal] Notary Public D. C. 


(V)])y 

ln the Svqireme Court of tlie District of Columl)ia. 

ITolding a District Court. 

District (V)urt, No. 749. 

hi re: ( V)Ndem natton of Land in Parcels 39/2, 52/2 AND 
Cltfton for Right of Way for a Trunk Sewer. 


Please take notice tbat the Commissioners heretofore ap- 
pointed lierein to ajipraise the value of the several* interests of 
tbe parties interested in tbe land and prèmises to be con- 
denmed for a riglit of way for a trunk sewer for wliich tliese 
jiroceedings were instituted will meet to view the land and 
rights of way on tlie premises at'or about 10.30 o’clock, A. M., 
on Wednesday, the tliirteentli dav of November, A. D., 1907, 
and thereafter on Thursday the fourteenth day of November, 
A. D., 1907, tbe said Commissioners will meet at the IT. S. 

Court House in a room to be designated by the United 
20 States Marsbal at 1.30 o’clock, P. M., and hear such evi- 
dence as may be offered by the jiarties interested. 

Attomey for the Commissioners 
of the Bistrict of Columbia. 
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To J. Holdswortli Gordon, Attorney for Robert Barnard’s 
heirs, Jolm Marsliall Place, Washington, 1). 0.; and James 
Eìverson, Office—Philadelpliia Inquirer, Philadelphia, Pa. 

This is to cer/’ify tliat I, Harry Humrichouse, liave mailed 
copies of tiie above notice properly stamped, and addressed as 
ahove to the ai)ove named parties tliis lst dav of November, 
A. IX, 1907. 


21 Affida rit of Frederick A. Kraft. 

Filed November 21, 1907. 

In the Supreme Oourt of tlie District of Coiumbia 
ITolding a District (V)urt. 

District Court, No. 74i). 

In re: Coxdemnation of Lani> in Parcels 39/2, 52/2 and 
4 *(Tjfton for Right of Way for a Trunk Sewer. 

District of Columbia, ss: 

I, Frederick A. Kraft, being fìrst duly sworn depose and say: 
Tliat l am one of the Deputy Fnited States Marslials for tìie 
District of Columiiia, and tliat on the lfìth dav of Oetober, A. 1). 
1907, I was directed to serve a eopy of a eitation lieretofore 
issued herein against one James Elverson purporting to be 
the owner of the property known as “( 1 lifton M , in tlie District 
of Columbia; that I on tliat dav went to tlie said property for 
the purpose of serving the said eitation u])on the said James 
Elverson, said |)roperty being improved by a dwelling wiiieli 
I understood was owned by Mr. Elverson. I was admitted to 
the })remises by a man wlio said lie was the caretaker of the 
house; L told liim tiiat I liad a citation for serviee u})on James 
Eìverson in relation to tli.e eondemnation for riarht of wav for a 
sewer through a })art of the premises, whieh I desired to serve, 
and showed liim the eo]>y of the citation whieh I liad for serv- 
iee. Ile stated to me tiiat Mr. Elverson did not reside 

22 on the premises; tluit he had not been there for nine 
years; tliat lie thought he was at tliat time (meaning tlie 

then }>resent time) in Euro])e; that the property was in charge 
of James Elverson, Jr., who might be reaehed through tìie 
offiee of the Philadelphia Emjuirer, Philadelphia, Penn. There- 
u])on 1 noted the words “In Euro})e” upon the co])y of the eita- 
tion and the same was returned, “Not to be Found ’ ’. 

• F. A. KRAFT. 
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Subscribed and sworn to before me this 21 st day of Novem- 
ber, A. I). 1907. 



J. R. YOUNG, Clk., 

F. E. CUNNINGHAM, Asst. Clk. 


Snpreme Court of tlie Distriet of Columbia. 


Friday, Nocember 2'2nd, 1907. 


Session resumed pursuant to adjournment, present presid- 
ing, Justiee Job Barnard. 

4k V* 41* 

TT 7Y W W 


No. 749. Distriet Conrt. 

In re: Condemnation of Land for a Right of Way for a 
Trunk Sfwer Through Parcei.s 39/2, 52/2 and the 

TrAOT KnOWN AS (biIFTON IN THE DlSTRTCT OF 

(\)LUMBIA. 

l T ])on eonsideration of tlie motion filed lierein on the 21 st 
day of November 1907, on belialf of James Elverson, Sr., and 
of tbe affidavit of Frederick E. (Jiapin in support tliereof, 
it is tliis 22d day of November A. D. 1907, ordered 
23 tbat tlie said petitioners, Henry B. F. Macfarland, 
ITenry L. West and Jav J. Morrow, Commissioners of 
the District of ( 1 olumbia, be and they are herebv required to 
sliow cause on or before the 6th dav of December A. D. 1907, 
why the said orders of tliis Court passed in the above entitled 
matter on the 29th and 31 st davs of October 1907, respectively, 
should not be rescinded and for nauglit held, and tlie petition 
of tlie said Commissioners filed herein on tlie 7th day of Octo- 
ber, 1907, sliould not be dismissed at the costs of tlie said 
petitioners. 

JOB BARNARD, 
Associate Justice. 
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Order Extending Tinie for Return to Rule to Show Cause. 

Filed Deeember 5, 1907. 

in tlie Supreme Court of tlie District of Columbia. 
llolding a Distriet Court. 

Distriet Court, No. 749. 

In re: Condemnation of Land in Parcels 39 2, 52/2 and 

(b.IFTON FOR A TrUNJv Se\VER. 

Oh motion of tlie petitioners lierein, and witli tlie eonsent of 
the parties, it is by the Court this 5th day.of December, A. D. 
1907, ordered: Tliat the time for the return to the rule to sliow 
cause issued lierein on tiie 22nd day of November, A. D. 
24 1907, be and the same is hereby extended to the 13th day 

of Deeember, A. 1)., 1907. 

By the Court, 

JOB BARNARD, 

Justice. 


Ausirer. 


Filed December 13, 1907. 

In the Supreme Court of tlie Distriet of (V)lumbia. 
Ilolding a District Court. 

Distriet (/ourt No. 749. 


In re: Condemn.ation of Land in Parc’els 39 2, 52/2, and 
‘ 4 ClIFTON * 1 FOR RlGHT OF W.AY FOR A TrUNK. SeWER. 


The respondents, Henry B. F. Macfarland, Uenry L. West 
and Jay J. Morrow, Commissioners of the Distriet of Colum- 
bia, answering the rule issued lierein on the 22nd day of 
November, A. D., 1907, to sliov eause why the petition filed 
herein and tlie several orders of the Court had thereunder 
should not be dismissed, say:— 

The said respondents filed the said petition under tlie gen- 
erai autliority of seetion 483 of tlie Code of Law for the Dis- 
triet of Coium))ia, wliich provides tliat whenever land in the 
Dìstrict is needed bv tlie Commissioners of the District for 
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sites for school-honses, fire and poìice stations, or for a 
25 riglit of way for sewers, or for any otlier municipal use 
authorized by Congress, and the same cannot be ac- 
(juired by purchase from the owners thereof at a price satis- 
factorv to tlie officers of tlie government authorized to nego- 
tiate for tlie same, application may be made to the Supreme 
C 1 ourt of the District by petition in tlie name of said Coimnis- 
sioners, for the condenmation of said land or said right of 

wav and the ascertainment of its value. 

* 

Your respondents say that in accordance with the provisions 
of the Act of Congress approved June llth, 1878, tliey sub- 
mitted to the Secretary of the Treasurv estimates of appro- 
priations recpiired for tlie service of the fiscal vear ending 
June 30th, 1908, which said estimates included an item of 
$150,000.00 for sulmrban sewers; that said estimate of $150,- 
000.00 for suburban sewers was submitted as a whole in ac- 
cordance with the establislied practice of submitting such esti- 
mates. That the estimates for suburban sewers, ancì the appro- 
])riations made tlierefor have been as a rule general estimates 
and appropriations, as appears from the records of the Oom- 
missioners of the District of (\)lumbia, for a period of at least 
fifteen years. Tliat occasionalìv special estimates are sub- 
mitted for special sewer projects in the suburbs independentlv 
of tliis general estimate, but such special projects are usually 
initiated and brought to the attention of the District ( 1 ommis- 
sioners or of (-ongress bv parties interested in sucli ])rojects 
outside of the District government. 

Tlmt the Secretary of the Treasurv approved of, and trans- 
mitted to Oongress the estimates submitted bv the Com- 
missioners of the District of Columbia to him, of a])pro- 
20 ])i*intions recjuired for the service of the fiscal year end- 
ing June 30th, 1908, which estimates included the item 
of $150,000.00 for suburban sewers above referred to, as will 
appear by reference to “Estimates of Appropriations 1908”, 
Doeument, No. 12, 59th Congress, page 427. 


Your respondents further say that wlien tlie District of 
(Vlumbia Appropriation Bill was under consideration by the 
sub-committee of .the House of Representatives liaving said bill 
in charge, they submitted to said sub-committee a detailed 
re])ort of tìie purposes for wliich said appropriation of $150,- 
000.00 was rec]uired, a copv of which report is hereto annexed 
and praved to l)e read as a part liereof. One of the items in 
wliicli said report, as will appear by reference tliereto is 
“Sewer in vallev north of R Street between Rock Creek and 
Wisconsin Avenue, $45000.00”. 

The District Appropriation Bill for the Fiscal Year ending 
June 30th, 1908 contained an appropriation for suburbàn sew- 



18 HENRY B. F. MACFARLAND, ET AL., VS. JAMES ELVERSON. 


ers of $100,000.00, a sealing down of the sum re(]uested to tlie 
extent of $50,000.00, wliieh is a practiee of Oongress, not un- 
usual in making sucli appropriations. 

Your respondents tliereafter fìled tlieir petition herein pray- 
ing the eondemnation of certain rights of way deseribed in 
said petition, whicli rights of wav eonsisted of an easement in 
a strip of iand twelve feet in widtli, following the line of a 
stream wìiieh runs through a valley just north of R Street in 
(ieorgetown and south of the Xaval ()bservatory Grounds, for 
the purpose of the construction and o]>eration of a sewer 
tiiereon. The riglits of wav so described for tlie said 

27 sewer follows tlie line of the vallev iimnediately north 
of R Street in Georgetown between Wisoonsin Avenue 

and Roek (h*eek, wliieli is the onlv valley in tliat vieinitv, aud 
is the most direet and eeonomieal line for the ìoeation of a 
sewer between the said Wiseonsin Avenue and Roek (h’eek, 
the purpose for wliieh the Gommissioners of the Distriet of 
Golumbia, yonr respondents, deem the eonstruetion of tliis 
sewer neeessary is to furnish sewer facilities to the northern 
section of Georgetown, and tìie outlying eountv territory ìying 
coutiguous thereto, whieh seetion is ra])idly developing, and 
for whieh sewer facilities liave beeoine a neeessity, not only 
for purposes of eonvenieuee, but in tìie interest of the publie 
heaìth. 

Your res]>ondents say tliat tliey are advised tliat the appro- 
priation by (’ongress of the $100,000.00 aforesaid for the eon- 
struetion of suburban sewers authorizes tliem to eonstruet sub- 
urhan sewers to tlie extent of the $100,000.00 ap])ro])riated, 
and particularly to eonstruet the sewer in the valley north of 
R Htreet between Wisconsin Avenue and Roek (h*eek, the riglit 
of way for wliieh is sought to be coiidemned in these ])i*oeeed- 
ings, as otherwise, said a])propriatiou of $100,000.00 would be 
without any foree or eifeet wliatsoever. Your resjiondents 
refer to the hearings liefore the sub-eommittee of the House 
Connnittee on A])])ro])riations in eliarge of the District of 
Golumbia A])])ro])riation Bili (Ifearings on I). (\ Approjiria- 
tion Bilì, page 85 et seq.) as showing that (kmgress was fully 
a]>prised of the eharaeter and ioeation of tbe various projeets 
for whieh said a])pro])riation for suburban sewers was re- 
quested. The faet that the a])pro])riation made was 

28 $50,000.00 iess than the estimates signifies onlv tliat 
(kmgress, as is not unusual, eontemplated a general 

sealing down of the eost of ail the items for wliieli the said sum 
was asked. 

Your respondents say that under the authority of the said 
a])]>ropriation of $100,000.00, and under the provisions of see- 
tion 483 of the Gode of Law for the Distriet of Golumbia, tliev 
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imdertook, as tliev are advised it was their dntv to do, to ac-' 
qiure a riglit of way for a sewer in the valley nortli of R 
Street hetween Rock Oreek and Wisconsin Avenue, and having, 
as tliey are advised, sufficiently answered, pray tliat said rule 
to sliow cause issued lierein be discharged. 


IIENRY B. F. MACFARLAND, 
HENRY L. WEST, 


JAY J. MORROW, 

Connn-isaioners of the Dis- 
tri-ct of Columbia. 

EDWARD II. THOMAS, 

J. F. SMITH, 


Attonicijs for Re- 
spondent. 


Distkict of (V)lumbta, ss: 

I, Henrv B. F. Macfarland, being first duly sworn, depose 

and sav that I am President of the Board of Commissioners of- 

• à ♦ 

tlie District of Columbia; that I liave read the foregoing An- 
swer bv me subscribèd and lmow the contents thereof; that the 
facts therein stated upon my official knowledge are true and 
tliose stated on information and belief I believe to be true. 

HENRY B. F. MACFARLAND. 
Subseribed and sworn to before me this eleventli day of 
December, A. I)., 1907. 


[seal] 


AVILLIAM TINDALL, 

Notarij Public. 


29 Suburban Seicers, Fiscal Year 1907-8, Projected Work. 


Conduit Road Sewers... $19,525 

Tennallvtown sewers... 6,000 

Sewer in valley north of R Street,J)etween Rock Creek 

and AVisconsin Avenue. 45,000 

Ivy City Sewers.'. 21,400 

Fourteenth Street extended Sewers. 31,700 

Benning Road Sewers. 3,000 

Trinidad Sewers. 7,000 

Langdon Sewers. 5,000 

Anacostia Sewers.. 10,000 


148,625 
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30 Demurrer. 

Filed Februarv 7, 1908. 

In tlie Snpreme ( 1 ourt of tlie District of Columbia. 

Ilolding a Distriet Court. 

i 

District Court Xo. 74-9. 


/fe-Coxi>EMNATioN of Land for a RroHT oF Way for a Trunk 
Sewer Tiirough Par( v kls 39/2, 52/2 ani> the Tract 
Ivnown as “Clifton” tn the District of 

CoLFMBIA. 

Now comes Jaines Elverson, by his attorneys, and not waiv- 
ing’ his objections heretofore set fortli to tbe furtlier prosecu- 
tion of tbis cause as against said parcel of land called “(dif- 
ton” for want of service of process and notice as required by 
law and the rules of tliis ( 1 ourt, but ex]>ressly insisting thereon, 
and stiìl appearing specialìy for the sole ]>urpose of ]>rotest- 
ing the jiirisdiction of this Ilonorable ('ourt in the preinises, 
says tliat said Respondents, by reason of anything in tlieir 
said Return to the Rule to show cause heretofore issued out of 
tliis Ilonorable Court should not be perniitted to further jirose- 
cute the above entitled ])roceedings as against said ]>arcel ofi 
land known as (Jifton, for the reason tliat it clearly appears 
both from said Return to the Rule and also from the laws in 
force in the District of Colunibia tliat said Respondents are 
witliout ìawful ]>ower or authoritv to ìnaintain or ])rosecute 
said proceedings and tliis Honorable Court is without juris- 
diction or lawful ])ower to entertaiu the same or grant 
31 the relief praved for therein. 

And as ground for sucli deniurrer res])ectfully says: 
lst. That as fully appears from Respondents’ Return to 
said Rule to show cause tliat neitlier the ])roject of ac(]uiring 
a right of way for a sewer tlirough the jmrcel of land callec 
Clifton, or elsewhere, nor the estiniated eost thereof, lias beei: 
subniitted to tbe Secretary of the Treasurv in detail as re- 
(juired by law, and no appro])rintion for such purpose has evei 
been made by the Congress r.or has the ac(]uisition and use ot 
sucli a right of way been authorized by the Congress, and ir 
the absence of the subinission of sucli an estimate to tlie Secre 
tary of the Treasurv for his approval, or the inaking of sucl 
appropriation and the authorization of such acquisition ancl 
use by the (kmgress, said Res])ondents are witliout lawfu/ 
j)ower to niaintain tliese proceedings. 
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Wlierefore, your orator says tliat the order entered herein 
by this Honorable Court on or about tlie 29th day of October 
A. D. 1907, appointing commissioners to assess damages and 
benefits in connection with the condemnation of a right of way 
through said tract.or parcel of land known as Clifton should be 
revoked and held for nauglit. 

F. E. CHAPIN, 

FEEDERIC D. McKENNEY, 

Attorneys for James Elver- 
son appearing specially. 

We hereby certify that in our opinion the foregoing de- 
murrer is weìl founded. 

F. E. CIIAPIN, 

FREDERIC I). McKENNEY. 


32 . Decree. 

Filecì Marcli 2,1908. 

In the Supreme ( 1 òurt of the District of Coliunbia. 
Ilolding a District (Aurt. 

District Court Docket No. 749. 

Pe-CONDEMNATION OF LaND FOR RlGHT OF WaY FOR A TrUNK 

Sewer Through Parcels 39/2, 52/2 and the Tract 
Known as “Clifton” in the District of 

COLUMBIA. 

Tliis cause coming on for further hearing upon the petition 

of Henrv B. F. Macfarland and others, Commissioners of the 

*> * 

District of Columbia, and the Exliibits filed therewith; the 
Ruìe to sliow cause whv said petition should not be dismissed 
and tlie return of said Henry B. F. Macfarland ancl others, 
Commissioners as aforesaid, tliereto; and the demurrer of 
James Elverson to said return, the same having been set down 
for hearing by consent of counsel, and the same having been 
fully argued by counsel for tlie respective parties, and the 
Coùrt being now sufficiently advised in the premises, It is this 
2d day of March, A. D. 1908, adjudged, ordered and decreed 
that tìie demurrer of James Elverson, Esquire, to tlie return 
to said rule to show cause be and the same is hereby sustained. 

And the Commissioners of the District of Columbia, petition- 
ers herein, electing to abide by tlieir return to said rule and 
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not moving for leave to amend or otberwise add to the 

same, and it appearing to the Court tliat said Oommis- 

33 sioners of tlie District of Columbia are without autbor- 

itv of law to eonstruct tbe trunk sewer described in tbeir 
* 

said petition or to condenm a riglit of wav tberefor tbrougli tbe 
properties described in tlieir said petition and lield in private 
ownersbip, It is furtber adjudged, ordered and decreed tliat 
said petition be and tlie same is liereby dismissed, and all pro- 
ceedings berein subsetjuent to said petition l)e lield as nauglit. 

And it is further decreed tliat tbe said James Elverson do 
bave and recover of tbe District.of (k)lumbia bis costs berein 
incurred to be taxed. 

JOB BARNARD, 

Justice. 

From tbe above decree, tbe petitioners, in open (\>urt, pray 
an appeal, wbicli is granted. 

job barnard; 

J iistice. 


34 Dìrections to Plcrk for Prcparation of Transcript of 

Rcconl. 

Filed Marcb 16,1908. 

In tbe Supreme Court of tbe District of (k)lumbia. 
llolding a District Court. 

District (k)urt Xo. 749. 

In rc: (’ondemnation of Land in Parcej.s 39/2, 52 2 and 
Cltkton for a Right of Way for a Trunk Sewer. 

Tbe Cìerk wilì please make a Transcript of tbe following 
])apers for tbe Record on Appeal in tbe above-entìtled cause 

1. Petition of tbe ( 1 ommissioners of tbe District of (Mlum 
bia, fiìed October 7tli, 1907. 

2. Order of Publication, filed October 7tb, 1907. 

3. (fitation issued October 7tb, 1907. 

4. Return of Citation, filed October 28tb, 1907. Memoran 
dum; Proofs of publication, Star, Post, Herald and Law Re 
porter. 

5. Order appointing Commission, fiìed October 29tb, 1907. 

(I. Oatb to Connnissioners and order noting same, Octobeit 

31 st, 1907. h 


I 
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7. Notice to Property owners of time and place of liearing, 
November 16th, 1907. 

8. Protest of James Eìverson, November 16tli, 1907. 

9. Motion of James Elverson to rescind orders of 
35 October 29th and 31 st, fìled November ‘21 st, 1907. 

10. Affidavit of F. A. Kraft, filed November 21, 1907. 

11. Rule on Commissioners, I). C. t.o sliow cause, filed 
November 2*2d, 1907. 

12. Time for return to rule to sliow cause extended, filed 
December 5th, 1907. 

13. Return to rule.to sliow cause, filed December 13. 

14. Demurrer of James Elverson to return, filed Feliruary 
7th,1908. 

15. Order sustaining demurer and dismissing petition, filed 
March 2d, 19*08. 

16. Appeal of Commissioners, filed Marcli 2,1908. 

JAS. FRANCIS SMITII, 

Attoi ney for Comnnssiouers, 
D. C. f Appellants. 


36 Supreme Cffiurt of tlie District of ColumMa. 

Fntted States OF ÀMERICA, l , 

District of Columb ia. \ ss * 

I, John R. Young, Clerk of the Supreme Court of the District 
of (\)lumhia, hereby certifv the foregoing pages numbered 
from 1 to 35, botli inclusive, to be a true and correct transcript 
of tbe record according to directions of counsel herein fìled, 
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IIENRY B. P. MACFARLANI), IIENRY L. WEST, akd 
JAY J. MORROW, Commissioners of tiie Distriot of 

CoLUMBTA, ÀPPELLANTS, 


vs. 


JAMES ET.YERSON, Appellee. 


BRIEF OF COUNSEL FOR APPELLANTS. 


STATEMENT OF TIIE OASE. 

The Commissioners of the Distriet of Columbia, under the 
authority of sections 4(S3 et seq. of the Code of law for the 
District of Columbia, fìled their petition for tlie purpose 
of acquiring certain rights of way necessary for the eonstruc- 
tion of a sewer througli certain tracts of ground located in 
tlie vallev north of R street, between Wisconsin avenue and 
Rock Creek, in (feorgetown. The tracts through which the 
riglit of way was sought were held in private ownership, 
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one of which was a tract known as Clifton, owned by James 
Elverson, the appellec, and wliicli comprised about one-third 
of tlie riglit of wav necessarv for the construction of tlie 
sewer. After service of notice personally upon the owiiers 
of the otlier tracts required, and notice ì>y publication, in 
accordance with an order of the court, the said Jamcs Elver- 
son being a non-resident. a commission was appointed to 
appraise the value of the respective intevests of all parties 
concerned in the rights of way mentioned and described in 
the petition, which commission. after due notice to all the 
parties interested who could be fonnd by the marshal in the 
Distriet of Columbia, viewed the land and premises to be 
condemned, and thereafter, at a time specified in the said 
notice, met for the purpose of iiearing sucli testimonv as 
might be offered by the owners of the property interested. 
At the time set for the said hearing, eounsel re]3resenting 
the said Elverson a]>]>eared before the said commission and 
protcsted tlie jurisdiction of the said commission in the 
premises u]>on the ground. tirst, tliat no notice of thc inten- 
tion to appoint the said commission was given to the said 
James Elverson: seeond. that the commission were without 
lawful authority to proceed to a]>]>raise the value of tlie right 
of wav required for tlie said sewer through the parcel of 
land owned bv the said Elverson. becau.se (a) of the failure 
to give sucli notice as is sj>ecified. and (b) of the absencc 
of anv statutory authoritv providing for the appointment of 
said commissioners; and, third, tliat the Supreme Court of 
the District. of Columl>ia was witliout jurisdiction and nu- 
thority to appoint such commissioners. because (a) of the 
insufBcicncv of tlie notice in so far as the lands of Eìverson 
were concerned, and (b) of tlie absence of any statute what- 
soever authorizing tlie appointmcnt of commissioners for the 
purpose of condemning sucli lands for the right of way for 
the sewer in question. 

Thereafter counseì for the said Elverson fìled in court a 
motion to rescind the order appointing the commissioners. 
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and the ordcr noting the oath of the said eommissioners on 
tlic record, and to disiuiss the petition of the commissioners, 
upon the ground: 

1. That the court was without jurisdiction to entertain 
the said petition for the reason tliat the filing of the samc 
and the condemnation of the right of way for the trunk 
sewer therein had not been authorized bv anv act of Con- 

i t' 

gress of the United States. 

2. That. tlie Commissioners of the District of Columbia 

were without lawful authoritv to institute or maintain anv 

« «. 

such proceeding as is specified in said petition. 

3. That no sufficient or legal notice of tlie pendency of 
said petition lias at any time been given to the said James 
Elverson, Sr., or that the attempt to condemn the right of 
way in question through the propcrty of said James Elver- 
son, 8r.,t denominated lierein as “Clifton,” as aforesaid, is 
not autllorized by law, and the maintaining in this court 
of said petition to condemn would amount to depriving 
said James Elverson, Sr., of his property without due process 
of law, contrary to Article 5 of the amendments to the Con- 
stitution of the United States. 

And the said Elverson by his counsel further prayed the 
court to issue a rule upon the Commissioners of the District 
of Columbia requiring said Commissioners to show cause 
why the order lierein above speeificd should not be rescinded 
and the said petition dismissed. 

Responding to said rule, the said Commissioners an- 

swered that they liad fìled the said petition under the gen- 

eral authoritv of section 483 of the Code of law for the 
« 

District of Columbia, whieh provides that whenever land 
in the said District is needed bv the Commissioners for the 
District for sites for school-houses, fire and police stations, 
or for right of way for sewers, or for any other municipal use 
authorized by Congress, and the same cannot be acquired 
by purchase from the owners thereof at a price satisfactory 
to the officers of tlie Government authorized to negotiate 


# 
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for tlio sume, application mav be made to the Supreme 
Court of tlie District by petition in tlie name of the said 
Conmussioners fbr the condcmnation of said land or said 
riaht of wav and the asccrtainment of its value. 

n «. 

Further answcring said rule, the said Commissioners 
stated that in accordance witli law tliev submitted to Con- 

t/ 

grcss certain estimates of a})})ropriations required by tlie 
District of Columbia for the scrvice of tlie fìscal year end- 
ing June 3(), 1908, whicli said estimates included an itcm 
of $150,000 for suburban sewers; that the said item for 
suburban sewers was submitted in accordance with thc uni- 
form practicc of thc said Commissioners for many years in 
submitting tlie estimates for suburban sewers; tliat accom- 
panyittg said estimates they submitted an itemized list of 
the various projects for whicli the said sum of $150,000 was 
desired, wliich ilist included an item of $45,000 for a 
“sewer in tlie vallev nortli of R street betwecn Rock Creek 

(j 

and Wiseonsin avcuue; v tliat tlie riglit-of way sought to be 
eondemned in tliis proceeding followed tlic line of a valley 
norfli of R strect between Rock Creek and Wisconsin avenue, 
which was the only valley running from Wisconsin avcnue 
to Rock Creek in t-liat vicinity; that Congrcss appropriatcd 
tlie sum of $100,000 for suburban sewers in the appropria- 
tion bili for the fiscal year ending June 30, 1908, which 
was $50,000 less than the amount requested by tho said 
Commissioners, the said Commissioners further stating in 
tlieir answer aforesaid that sucli scaling down of the esti- 
mates submitted by tliem was the usual ])ractice of Con- 
gress; and the said Commissioners claimed tliat under the 
authority of section 488 ct scq. of the Code aforesaid, and 
by reason of the appropriation of $100,000 for suburban 
sewers aforesaid, tliey wero autliorized to construct sewcrs in 
the suburbs of Washington to the limit of the appropriat-ion 
of $100,000, and were especially authorized to coustruct a 
sewor in the vaìlov bctween Wisconsin avcnue and Rock 
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Creelc north of R street, for wliich the petition in tliis case 
was instituted. Counsel for the said Elverson tliereupon 
interposed a denmrrer to the said return of the Coimnis- 
sioners to tlie said rulc to sliow cause, wliich said deinurrer, 
after argument bv counsel, was sustained bv thc court, and 
the petition lierein and the proeeeding liad thereunder were 
disniissed bv decree of the court, from wliich decree tlie 
pctitioner has noted an appeal. 


ASSIGNMENT OF EIìRORS. 


1. The court erred iu sustaining the demurrcr of tlie 
appellees to return to the rule to sliow cause aforesaid. 


2. The eourt erred in dismissing the petition filed lierein 
and the proceedings subsequent thereto. 


... 


ARGUMENT. 

I. 


THE CONSTRUCTION OF 


SECTION 483 OE TIIE CODE. 


Section 483 of tlie Code is as follows: 

“'Sec. 483. Land for United States and District of Colum- 
bia .—Whenever land in the District is nceded for tlie use of 
the United States, or bv the Commissioners of the District 
for sitcs of school-houses, fire or police stations, or for a right 
of way for sewers, or for any other municipal use authorized 
by Ctmgress, and the same cannot. be acquired by purchase 
from t-lie owners thereof at a price satisfactory to the offi- 
cers of the (tovernment authorized to negotiate for the same, 
ap])lication rnay be made to the Bupreme Court of the Dis- 
trict bv petition in the name of the United States or of said 
Commissioners, as thc ease may be, for tlie condemnation 
of said land or said riglit of wav and tlie ascertainment of 
its value.” 
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Tlie eourt bclow hcld tliat in ordcr to empower tlic Com- 

mi.<sioncr>' of the I)iì4rict of Columbia to acquire land by 

condcnmation for right of wav for scwers undcr tliis pro- 

vision, thc ])articuìar project must bc spccifically authorizcd 

by Congress. and as therc ap])carcd in thc judgnicnt of thc 

court bclow to bc no sucli autliorization in tliis casc, thc Com- 

missioncrs wcre tlicrefore without authoritv to cxcrcisc tlic 

« 

right of cmincnt domain in tlie })rcmiscs. 

In this wc contcnd thc court below was in crror. 

Scction 4<So. according to thc contcntion of thc appellants. 
confcrs upon thc Commissioncrs of tlie District of Columbia 
gencral autliority, whcncvcr land in said District is nccded 
for a right of wav for sewers. to acquirc thc samc bv con- 
dcmnation, rcgardlcss V>f whcthcr or not thc partieular 
projcct for which thc right of way is dcsircd has bccn espe- 
cially authorizcd by Congrcss. 

It is submitted that thc words ‘‘autliorizcd by Congress,” 
in scction 483, rclatc to any ]>ul)Iic usc otlier tlian thosc 
])rcviously cnumcratcd in the ìaw. namcly, “sitcs for school- 
houscs. fìre or police stations, or for a right of way for 
sewers.” 

This construction is su])])ortcd: in thc tirst plaee, bv tlic 
gcncral rules of punctuation. While it is a rule of con- 
struction that thc obvious mcaning of a law will not he con- 
trollc<ì or altcrcd bv rcason of punctuation-marks solclv, ve-t 
tlic latcr dccisions arc that thcv sliould not be disregarded, 


and that if therc is any ambiguity of construction, tlie 
})unctuation may bc lookcd to to rcmovc it, the rule bcing. 


ns statcd in Lcwis* Suthcrland Statutory Construction, scc- 


tion 8()t, that- 


“Wlicn thc intcnt is unccrtain. ])unctuation mav afford 
somc indication of thc truc intcnt, and mav be looked to as 
an aid aud may cvcn dctcrminc thc construction, but it is 
ncvcr allowcd to havc a controlling clfcct. An act should 
b> read as punctuatcd unlcss thcrc is somc reason to thc 
contrary. ainl tliis is cspccially true whcrc a statutc has been 
repcatcdly re-cnactcd with tlie same punctuation.” 
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The rule is further statcd in Trustees vs. White, 48 Ohio 
Htate, 577, as follows: 

“Xow, in construing a statutc punctuation may be changed 
or disregardcd, and will not ordinarily eontrol, unless other 
means fail. At the same time, it is more or less to be relied 
upon in asccrtaining tlie meaning intended. The position 
of a eomma in one plaee or another should not be allowed 
to subvert the obvions meaning of a sentence. On the other 
hand it should not, without reason appearing for it, be dis- 
rcgarded. If that wliieh appears to liave been tlie gencral 
purpose of tlic lcgislature is as well effeetuated bv reading 
the statutc exaetly as it has bcen eaused to be printed as 
it would be by ehanging it, even as to punctuation, no ade- 
qnate motive is present moving to the change.” 


This language is quoted with approval in a number of 
other eases. 

Tn Tvrell v. The Mav 
*. • 

construing a statute providing for tlie eompens 
ous classes of employes, the lauguage of wlìieh in part is as 
follows: 


L 1 L 

Mavor, <fce., of New York the eourt, 
roviding for tlie eompensation of vari- 


“The annual salaries and eompensation of the members 
of the uniformed foree of the Department of Street Clean- 
ing especially fixed bv the Board of Estimate and Appor- 
tionment sliall not exeeed the following: Of tlie General 
Superintendent, $8,000; of the Assistant Superintendent, 
$2,500; of thc Master Mechanic, $1,800; * * * of the 

Time Colleetors, $1,200; of the Section Foremen, $1,000 
each; * * * of the Hostlers, $720 eaeh, and extra pay 

for work on Sundavs,” 

where it was eontended that the words “and extra pay 
for work on Sundays ,? related to all of the previously enumer- 
ated elasses of employes, held that the worcls related only to 
the eìass mentioned in that particular elausc, namelv, a of 
the Ilostlers, $720 eaeh,” the eourt stating: 

“The punetuation of this statute is of material aid in 
learning the intention of the legislature. While an act of 
Parliament is enacted as read, and the original rolls contain 
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110 niarks of pmictuation, tlie statutes of tliis State are en- 
acted as read and printech so that the punctuation is a part 
of the act. as ])assod and a]>pears in the roll when fìled witli 
ttie Secretary of State. * * * 

“Tlie ]mnctnation, however, is subordinate to the text-, and 
it is never allowed to control its plain meaning, ìnit when 
the ineaiune: is not plain, resort niay he liad to tliose niarks, 
whicli for centuries liave bcen in conuuon use, to divide 
writings into sentences, and sentences into paragraphs and 
eiauses, in order to niake the author’s nieaning clear. The 
sonience under consideration contains niore than two hun- 
dred words, divided into nineteen clauses. The fìrst elausc 
se])arated froni the rest bv a colon, is goneral, and a])])lies 
the connnand of tlie legislature to all that follows. The 
rest of the sentence consists of cighteen clauscs, each se])a- 
rate from and made indepondent of the others by an inter- 
vening semicolon. While each nmst. be read in connection 
with the said general conunand, neither may be read in con- 
nection with anv other part of the sentencc. Each clause 
contains a comma, separating tlie ])osition namcd from tlie 
saìary belonging to it. and is complete in itself, exce])t. that 
it de])ends for part of its meaning upon tlie primary eom- 
mand with which tlie sentence opcns. The words relating 
to extra pav are not separated from thc remaining words of 
the elause hy a semicolon, as would be expected if tliey ap- 
plied to tlie preceding clauses. but by a comma, wliich indi- 
cates the intention to limit their application to tlie clause 
in which they appear. Tliis clear svstem of ])unctuation 
forbids. as we think, that tlie last words of the last clause, 
nameìy. ‘and extra pav for work on Sundays,’ should be 
read as a part of each of tlie other clauses except tlie fìrst, 
whicli is obviouslv general in its application.” 

Tn Squire’s casc, 12 Abbott’s Practice, at page 43, the 
eourt, construing the words “No person liolding office under 
this act shall be liable to military or jurv dntv, nor to arrest 
on civil process, or to the serviee of subpoenas from civil 
courts, while actually on dutv,” said: 

“Tt is eontended on the part of tlie relator, that the limita- 
tion contained in the above section, of the exemption from 
arrest to the time Svhile’ tlie officer is bactually on dutv,’ 
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applies only to the last antecedent clause of the section, that 
is, to the words ‘or to the serviee of subpcenas from civit 
courts; ? but I do not think the grainrnatieal construction of 
the section justifies this conelusion. Tlie phraseology is not 
as clear, distinct, or defìnìte as it ought to be, and might 
liave been; but still I tliink it ean be sufficiently gathered 
from the language and structure of the section that the 
words Svhile actually on duty/ refer to more than one ante- 
cedent. Punctuation often determines the meaning of a 
sentence, as well as any other charasteristic of it; and in this 
case we find a eomma inserted affer the it'ords, ‘or to the 
service of sabpoenas from civil couets / and before the words 
‘while actually on duty / tlius separating them, which it 
would not be proper to do, if the last words rclate exclusively 
to tlie single clause immediately preceding them, but wliieli 
it would be proper to do, and whieh is always done in sen- 
tenees correctly eonstrued wlien there is more than one ante- 
eedent to the words immediately following tlie connna.” 


The ease in question, it will bc noted, is exactly tlie con- 
verse of the case at bar, and the language of tlie learned 
judge as to the signifieance of tlie presenee or absence of a 
eomma fìts the present case perfcctly. 

In Cummings v. Akron Cement and Plaster Company, 
Blatchford, 510, the court, speaking on this question, said: 

“The phrase, ‘pursuant to law’ in the aet of Febmaiy 26, 
1853, 10 U. S. Stat. at Large, 161, must be lield to apply to 
the attendance of witnesses before eommissioners only; for 
the punctuation of tlie statute seems to designate this phrase 
from the prior part of the sentence, relating to attendance in 
court, and a subsequent provision of the same aet, which 
provides fihat the amount paid printem and witnesses shall 
be taxed, &e., and be ineluded and form a part of the judg- 
ment or decree against the losing party’ without any re- 
striction or limitation, must entitle the party to tax such 
fees.” 

The text of the provision under discussion which relates 
to the allowance of witness fees and which is not set out in 
the opinion is: 

2 
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a For cach dav’s attendance in court, or before any other 
oflicer jnirsnant lo law, onc dollar and fìfty cents.” 

Tt was contcndcd thafc a witncss who appeared in court 
without sul)pa*na was not cntitled to taxable fces, it. being 
argued, apparentlv, that thc words “pursuant to law” re- 
strictcd the allowance of taxaì)le fecs to witncsses wlio ap- 
pcarcd in court undcr suininous. Tlie court held, liowever, 
tliat thc words “pursuant to law” related onlv to the words 
“or before any other ollicer” in the sanie clause, and not tlie 
words “for eaeli day’s attendance in court' v in the preceding 
clausc, whicli was separated by a connna from the words “or 
bcfore any otlicr ofìicer pursuant to law.” 

On the question of punctuation this case is exactly at par 
with the present ease. 

This question is discusscd in about tlie same line in Com- 
monwealth v. Kelly, 177 Mass., 2*21; People v. Gwent, 70 
Uun, 233. 

Applving the reasoning of tliese authorities to the case at 
bar, it is apparent that thc words “or for any othcr munici- 
pal use authorizcd by Congress/' being separated from the 
other clauses by a comma, stand bv themselves. Tliero being 
no comma bctwcen thc words <l or for anv other municipal 
use” and the words “authorized by Congress,” tlie words last 
mcntioncd should bc licld to apply only to u any otlier 
municipal use/’ 

lt was obviouslv the intcntion of Congress to authorize tlie 
Commissioners to condcmn land for thc purposes ordinarily 
incidental to municipal governmcnt,and that for any munici- 
pal use othcr tlian those, as, for cxample, public playgrounds, 
c'cc,, speeial authority of Congress would be necessarv. This 
const.ruction is in accord with general modern usage in this 
connection. 

Lewis on Eminent Domain, section 258, says: 

{ Tn nearly all statutes conferring tlie powers of eminent 
domain, some discretion is left witli those who are vested 
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wit-h tlie power iu respect to the designation of the property 
to be taken. Formerlv, wlien pnhlie works were constructed 
niostly under special laws and charters, it was common to 
specify with more or less particularitv the termini and route 
of any proposed railroad, canal, or other public way; but in 
tlie present dav it is more cominon to provide by general 
laws for all works of tliis character, in wliich both the route 
and termini are left to the determination of those who wish 
to avail themseives of the statntc.” 


The validitv of sucli general laws liave been sustained in 
many cases. 

Methodist Church v. Baltimore, 6 Gill, 891. 
Alexandria v. Baltimore, 5 Gill, 383. 

Slingerland v. Newark, 54 N. J. Laws, 02. 

Weir v. St. Paul. &c M Pailroad Company, 18 Minn.. 
155. 

Buffalo, &e., Railroad Company v. Brainard, 9 N. Y., 

100 . 


These cases also instance the common and modern prac- 
tice of conferring the right of eminent domairi in certain 
classes of cases, upon corporations, and particularly and to a 
larger degree upon municipal corporations. 

The construction contended for here is, moreover, in ac- 
cord with the general trend of such legislation in this Dis- 
trict. Tlie purposes enumerated in this act, namely, u sites 
for school-houses, fìre or police stations, or for a right of 
way for sewers,” together with the opening and extension 
of the streets and allevs, constitute tlie usual objects for tlie 
effecting of wliich the power of eminent domain is con- 
ferred upon municipalities. In this District the opening and 
extension of streets and alleys is provided for by general 
laws, and it was manifestly the intention of Congress in 
tliis provision of the Code to provide bv general law T , and 
without further specific authority, for the acquisition of sites 
for school-houses, fire or police stations, and rights of way 
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for <ewei'tf; the further provision of the law, “or for anv otlier 
mimicipal u.<e authorized by Congress, ,; being intended to 
provide for anv use otlier than tliose previously enuincrated. 

li. 


TlIE VSE FOIl WIIICII TllIS EIGIIT OF WAY 1S SOUGIIT TO 
»E CONDEAI XEI) WAS ACTIIORIZEI) BY COXGRESS. 


The return of the Coimnissioners of the District of Co- 
lumbia to tlu* rule to sliow cause states, and these state- 
ments are admitted by tlie demurrer, that in compliance 
with the law they submitted certain estimatos of expenses 
for the government of the District of Columbia for tlie 
vear 190S to the Secretarv of the Treasurv, which estimates 
ineluded an item of $150,000 for suburban sewers; t-liat 
these estimates were transmitted by the Secretarv of the 
Treasury to Congress; that the estimates for suburban sewers 
and thc appropriation made tlierefor have been as a rule 
general estimates and appropriations, as appears from the 
records of the Commissioners of the District of Columbia 
for a period of at least fìftecn vears; that they transmitted 
together with tho said estimates a detailed statement of the 
purposes for wliich tlie said appropriation of $150,000 was 
desired, wliicli statement included an item of $45,000 for 
a sewer in the valley nortli of R street between Rock Creek 
and Wisconsin avenue, meaning tliereby the sewer the right 
of way for wliich is sought to be condemned in tliis proceed- 
ing. which right of wav lies in the vallev north of R street 
between Wisconsin avenue and Rock Creck; that Congress 
appropriated $100,000 for the purpose of consti’ucting said 
suburban sewers; that the scaling down of their estimates 
to the extent of $50,000 was in accordance with the usual 
practice of Congress in this matter, the signifìcance of 
which was that- tlie cost of each item submitted sliould be 
scaled down proportionately. 
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AVe contend tliat if tiiese facts, whieh are admitted, mean 
anvtlìing, it is that Congress, by the appropriation of $100,- 
000 l’or suburban sewers, intended to authorize and did 
authorize the Connnissioncrs of tlie Distriet of Columbia to 
eonstruet suburban sewers to the extent- of the amount ap- 
propriated. at their diseretion, and espeeially in view of the 
faet tliat Congress had before them the itemized list- of pro- 
jeets for whieli said appropriation was asked; tliat. the plain 
import of the ap|)ropriation was that Congress authorized 
the construetion of a sewer in the vallev north of R street, 
between Wiseonsin avenue and Roek Creek. 

We therefore contend that the eourt below erred in sus- 
taining the demurrer to the mle to show eausc, and in dis- 
missing the petition filed herein and the proceedings had 
thereunder, and that its decree should be reversed, 

Edward II. Titomas, 

James F. Smith, 

Attorneys for Appellants. 




